STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

NORTHWEST UNI TED EDUCATCRS,

Conpl ai nant
: Case 25
VS. : No. 45338 MP-2451
: Deci sion No. 26832-A
CAMERON SCHOOL DI STRI CT,
Respondent .

Appear ances:
M. Mchael J. Burke, Executive Director, Northwest United Educators,

16 West John Street, Rice Lake, Wsconsin 54868, on behalf of
Conpl ai nant .

M. Richard J. Ricci, Wld, Riley, Prenn & Ricci, S.C., Attorneys at Law,
715 South Barstow, P.O Box 1030, Eau daire, Wsconsin 54702-1030,
on behal f of Respondent.

ORDER DENYI NG RESPONDENT' S MOTI ON
TO DI SM SS COVPLAI NT

Nort hwest United Educators, herein Conplainant, having on February 15,
1991 filed a conplaint of prohibited practices with the Wsconsin Enploynent
Rel ati ons Conmi ssion, wherein it alleged that the Canmeron School D strict,
herei n Respondent, has unilaterally changed terns and conditions of enploynent
for unit enployes by discontinuing to give enployes parent/teacher conference
days off with pay, in violation of Sec. 111.70(3)(a)l, 2 and 4, Ws. Stats.;
the Commission, on March 20, 1991 having appoi nted Sharon Gallagher Dobish, a
menber of its staff to act as Examner in the matter; the Respondent having on
April 15, 1991, filed a Mdtion to Dismss the instant conplaint along with a
supporting brief; also on April 15th, Respondent placed a conference call to
the Exam ner and Conplainant wherein the parties engaged in oral argunent
regarding the nerits of Respondent's Mtion to Disniss; Conplainant did not
file a witten brief in opposition to Respondent's Mtion to Dismiss but chose
to orally argue against Respondent's Mdtion during the April 15th conference
call; and the Examiner, for the reasons contained in the acconpanying
Menor andum believing that the conplaint should not properly be dismssed at
this time, makes and issues the follow ng

ORDER

IT IS ORDERED that Respondent's Mtion to Disnmiss the conplaint and to
defer the matter to grievance arbitration be and the same hereby is denied.

Dated at Madi son, Wsconsin this 26th day of April, 1991.
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Sharon Gal [ agher Dobi sh, Exam ner



CAMERON SCHOOL Di STRI CT

MEMORANDUM ACCOVPANYI NG ORDER
DENYI NG RESPONDENT" S MOTI ON
TO DI SM SS COVPLAI NT

Respondent argued in its witten Mdtion as well as during the April 15th
conference call that the conplaint herein should be dismissed on the grounds
that no inportant issues of law or policy are involved herein and that the
conpl aint allegations should be deferred to the grievance arbitration procedure
contained in the effective collective bargaining agreenent because the
col l ective bargai ning agreenent addresses itself to the underlying allegations
of the conplaint. Respondent also stated it is willing to waive any technical/
procedural inpedinents to processing a grievance should deferral be ordered.
Conpl ai nant responded, during the conference call, that no grievance has been
filed regarding the events which gave rise to the conplaint; that the parties
have had a collective bargaining relationship since 1986; that the conplaint
does not allege a violation of the effective |abor agreenent; that Conplai nant
is not alleging or contending herein that any violation of that agreenent has
occurred; that the collective bargaining agreement is silent regarding the
conplaint allegations and the Conplainant seeks a decision herein whether the
Respondent wunilaterally discontinued a practice of granting unit enployes a
pai d holiday on parent/teacher days.

It is well-established that the Commi ssion has jurisdiction to hear and
deci de cases which allege prohibited practices but which could al so be resol ved
through an existing grievance arbitration procedure. However, the exercise of
this jurisdiction is discretionary with the Conm ssion. As Exam ner Houl i han
stated in Racine Unified School District, Dec. No. 18443-B (1981),

. . . The Conmission has previously stated that it wll
abstain and defer only after it is satisfied that the

Legislature's goal, to encourage the resolution of
di sputes through the nmethod agreed to by the parties,
will be realized, and that there are no superseding

considerations in a particular case. Anong the guiding
criteria considered by the Commission for deferral are
the follow ng: 1) The parties nust be wlling to
arbitrate and renounce technical objections which would
prevent a decision on the nerits by the arbitrator;
2) The «collective bargaining agreenment nust clearly
address itself to the dispute; and 3) The di spute nust
not involve inmportant issues of law or policy. 1/
(Footnote omitted)

In the instant case, although the Respondent has agreed to renounce any
techni cal / procedural objections it could otherwise have raised to the
processing of a grievance covering the events leading up to the instant
conplaint, it is significant here, that Conplainant has not filed a grievance

which could then be deferred to arbitration. Nor has Conpl ai nant evinced a
willingness to process such a grievance were it filed. In addition, the
conplaint does not allege a violation of the effective bargaining agreenent
between the parties. In oral argunent, Conplainant took the position that the
contract is silent on the points in issue in this case and that no violation of
the agreenent has occurred. Rat her, Conplainant argued that Respondent

unilaterally changed a past practice (going back to perhaps 1986) which
Conpl ai nant contended is the basis of the conplaint herein and this is the
specific action for which Conplainant seeks a renedy. Thus, the parties are
clearly in disagreement whether the contract addresses itself of the specific
di spute underlying this conplaint.

Theref ore, the undersigned concludes that there is insufficient evidence
to grant Respondent's Mtion to Dismiss at this time. Based upon all witten
and oral comunications on this point, it is clear that this is a contested
case requiring a full hearing on the pleadings. 1/

Dated at Madi son, Wsconsin this 26th day of April, 1991.

1/ See e.g., Joint School District No. 1 of didden, Dec. No. 15490-A
(MG lligan, 6/77); Mitual Fed. Savings & Loan Assoc. v. Savings & Loan
Adv. Comm, 38 Ws.2d 381 (1968); State ex rel. Cty of La Crosse v.
Rothwel T, 25 Ws.2d 228 (1964), rehearing denied; Town of Ashwaubenon v.
Public Service Conmission 22 Ws.2d 38 (1964), rehearing denied, State ex
rel. Ball v. MPhee 6 Ws.2d 190 (1959); GCeneral FEectric Co. V.
Wsconsin Enpl oynent Rel ati ons Board 3 Ws.2d 227, 241 (1957).
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